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U.S. Supreme Court Holds That the Dodd-Frank Act’s Whistleblower 
Protections Do Not Apply to Employees Who Have Not Reported 
Violation to the SEC 

On February 21, 2018, in Digital Realty Trust, Inc. v. Somers, the U.S. Supreme Court 
unanimously held that the anti-retaliation provision of the Dodd-Frank Act does not extend to an 
individual who has not reported a violation of the securities laws to the U.S. Securities and 
Exchange Commission (the “SEC”) and therefore falls outside of the Dodd-Frank Act’s definition 
of “whistleblower.” 

The Dodd-Frank Act defines “whistleblower” to mean a person who provides “information 
relating to a violation of the securities laws to the [SEC].” Under the Dodd-Frank Act, a 
“whistleblower” not only is eligible for an award if original information provided to the SEC leads 
to a successful enforcement action, but also is protected from retaliation for “making disclosures 
that are required or protected under” the Sarbanes-Oxley Act or certain other U.S. securities laws. 
The SEC implemented the Dodd-Frank Act’s whistleblower provisions in 2011. For purposes of 
the award program, the SEC’s Rule 21F-2 requires a whistleblower to “provide the [SEC] with 
information” relating to possible securities-law violations. For purposes of the anti-retaliation 
protections, Rule 21F-2 does not require SEC reporting, but states that an individual is a 
“whistleblower” if that individual possesses “a reasonable belief that the information he or she is 
providing relates to a possible securities law violation.” In Digital Realty Trust, the court held 
that the explicit statutory definition of “whistleblower” in the Dodd-Frank Act limits the anti-
retaliation protections to only those individuals who report to the SEC, despite the language of 
Rule 21F-2. 

In Digital Realty Trust, the plaintiff, Paul Somers, reported his concerns about potential 
securities law violations internally to management at his employer, Digital Realty Trust, only to 
later be fired. He did not alert the SEC of these potential violations, and he did not pursue the 
course of action required to be eligible for internally-reporting whistleblower protections under 
the Sarbanes-Oxley Act within that act’s statute of limitations. The plaintiff instead sued Digital 
Realty Trust under the Dodd-Frank Act’s anti-retaliation provision, and Digital Realty Trust 
moved to dismiss on the basis that the plaintiff did not report the potential violation to the SEC 
and therefore was not a “whistleblower” under the Dodd-Frank Act. The district court denied the 
motion, finding the statutory text was ambiguous and according Chevron deference to the SEC’s 
clarification of that ambiguity in Rule 21F-2, and the Ninth Circuit affirmed. A circuit split already 
existed prior to the Ninth Circuit’s decision, with the Fifth Circuit holding that reporting to the 
SEC was required and the Second Circuit holding that it was not. 

The U.S. Supreme Court reversed the Ninth Circuit, finding that the Dodd-Frank Act’s statutory 
definition of whistleblower is “clear and conclusive,” and accordingly refused to accord Chevron 
deference to the SEC’s definition of “whistleblower” in Rule 21F-2. 

In Digital Realty Trust, the U.S. Supreme Court noted that the “core objective” of the Dodd-
Frank Act’s robust whistleblower program is “to motivate people who know of securities law 
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violations to tell the SEC” and by enlisting whistleblowers to “assist the Government [in] 
identify[ing] and prosecut[ing] persons who have violated securities laws,” Congress undertook to 
improve SEC enforcement and facilitate the [SEC’s] “recover[y] [of] money for victims of financial 
fraud.” The U.S. Supreme Court contrasted this objective and purpose to that of the Sarbanes-
Oxley Act, in which Congress sought to disturb the “corporate code of silence” that “discourage[d] 
employees from reporting fraudulent behavior not only to the proper authorities, such as the FBI 
and the SEC, but even internally.” 

In Digital Realty Trust, the U.S. Supreme Court disagreed with the SEC’s contentions that the 
narrowed availability of anti-retaliation protections and their attendant rewards for 
whistleblowers facing retaliation would discourage whistleblowing generally and would result in 
identical misconduct (in retaliating against an employee) going unpunished or not based on a 
report to the SEC, among other concerns: “Overlooked in this protest is Dodd-Frank’s core 
objective: to prompt reporting to the SEC.…In view of that precise aim, it is understandable that 
the statute’s retaliation protections, like its financial rewards, would be reserved for employees 
who have done what Dodd-Frank seeks to achieve, i.e., they have placed information about 
unlawful activity before the [SEC] to aid its enforcement efforts.” 

One implication of the Digital Realty Trust case is that employees may be more motivated to 
report potential violations directly to the SEC rather than internally. Accordingly, we believe that 
the Digital Realty Trust case affirms the importance of establishing and maintaining robust 
internal anti-retaliation policies, as well as internal reporting mechanisms, so that employees are 
motivated to report potential violations internally. 

* * * * * 
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About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm. Headquartered in 
New York, Curtis has 17 offices in the United States, Latin America, Europe, the Middle East and 
Asia.  Curtis represents a wide range of clients, including multinational corporations and financial 
institutions, governments and state-owned companies, money managers, sovereign wealth funds, 
family-owned businesses, individuals and entrepreneurs. 

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising. The material contained in this Client Alert is only a general review of the 
subjects covered and does not constitute legal advice. No legal or business decision should be 
based on its contents. 
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